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U.S. Customs Service 


Treasury Decistons 


(T.D. 86-131) 


Approval of Atlantic Petroleum Services, Inc., To Gauge 
Imported Petroleum and Petroleum Products 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of approval. 


SUMMARY: Pursuant to § 151.43(b), Customs Regulations (19 CFR 
151.43(b)), Atlantic Petroleum Services, Inc., 3165 Richmond Ter- 
race, Staten Island, New York, has applied to Customs for approval 
to gauge imported petroleum and petroleum products. It has been 
determined that Atlantic Petroleum Services meets all of the re- 
quirements to be a Customs approved public gauger. 

Accordingly, the application of Atlantic Petroleum Services, Inc., 
to gauge imported petroleum and petroleum products in the Cus- 
toms Districts of New York (including the New York Seaport, JFK 
Airport, and Newark, New Jersey, Areas), Philadelphia, Boston 
and Baltimore is approved. 


EFFECTIVE DATE: July 11, 1986. 


FOR FURTHER INFORMATION CONTACT: Roger J. Crain, Tech- 
nical Services Division, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington D.C. 20229 (202-566-2446). 


Dated: July 14, 1986. 
RoceEr J. CRAIN, 
Chief, Technical Section, Technical Services Division. 


[Published in the Federal Register, July 18, 1986 (51 FR 26094)] 


(T.D. 86-132) 


Quarterly Rates of Exchange 


The table below lists rates of exchange, in United States dollars 
for certain foreign currencies, which are based upon rates certified 
to the Secretary of the Treasury by the Federal Reserve of New 
York under provisions of scction 522(c), Tariff Act of 1930, as 
amended (31 USC 372(c)), for the information and use of Customs 
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officers and others concerned pursuant to Part 159, Subpart C, Cus- 
toms Regulations (19 CFR 159, Subpart C). 
Quarterly beginning: July 1, 1986 through September 30, 1986. 


MUPTIRIINNA  MUBIN soo cis cseakcescncasctensncenisieos . 
ND Sha csasheitaxsitasettecach sotnsnsisectcocssecteees : 


United Kingdom 
Venezuela 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 
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(T.D. 86-133) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 

The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 19380, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
June 2, 1986 $0.006906 
June 3, 1986 .006875 
June 4, 1986 .007027 
June 5, 1986 .007095 
June 6, 1986 .007123 
Israel shekel: 
June 2-6, 1986 N/A 
South Korea won: 
June 2, 1986 .001121 
June 3, 1986 .001120 
June 4, 1986 .001121 


June 5-6, 1986 .001122 
Taiwan N.T. dollar: 

June 2, 1986 .026171 

June 3, 1986 .026178 

June 4, 1986 .026185 

June 5, 1986 .026192 

June 6, 1986 .026199 


(LIQ-03-01 S:COM CIE) 


Dated: June 6, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-134) 
Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 
The Federal Reserve Bank of New York, pursuant to section 


522%c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
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The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
June 9, 1986 $0.007133 
June 10, 1986 .007161 
June 11, 1986 .007189 
June 12, 1986 .007181 
June 13, 1986 .007194 
Israel shekel: 
June 9-13, 1986 N/A 
South Korea won: 
June 9-11, 1986 001122 
June 12-13, 1986 001123 
Taiwan N.T. dollar: 
June 9, 1986 .026205 
June 10, 1986 .026205 
June 11, 1986 N/A 
June 12, 1986 .026205 
June 13, 1986 .026205 


(LIQ-03-01 S:COM CIE) 
Dated: June 13, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-135) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 

The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
June 16, 1986 $0.007194 
June 17, 1986 ‘ 
June 18, 1986 
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June 19, 1986 .007077 

June 20, 1986 .007055 
Israel shekel: 

June 16-20, 1986 N/A 
South Korea won: 

June 16-20, 1986 .001123 
Taiwan N.T. dollar: 

June 16-19, 1986 .026212 

June 20, 1986 .026281 


(LIQ-08-01 S:COM CIE) 


Dated: June 20, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-136) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 
The Federal Reserve Bank of New York, pursuant to section 


522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
June 23, 1986 $0.006995 
June 24, 1986 .007117 
June 25, 1986 .007123 
June 26, 1986 .007100 
June 27, 1986 .007123 
Israel shekel: 
June 23-27, 1986 N/A 
South Korea won: 
June 23, 1986 .001122 
June 24, 1986 .001123 
June 25-27, 1986 .001124 
Taiwan N.T. dollar: 
June 23-27, 1986 .026212 


(LIQ-03-01 S:COM CIE) 
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Dated: June 27, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-137) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 

The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 

June 30, 1986 $0.007112 
Israel shekel: 

June 30, 1986 N/A 
South Korea won: 

June 30, 1986 .001125 
Taiwan N.T. dollar: 

June 30, 1986 .026212 


(LIQ-03-01 S:COM CIE) 


Dated: June 30, 1986. 
ANGELA DEGAETANO, 
Chief, 


Customs Information Exchange. 


(T.D. 86-138) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), aud reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 86-77 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 
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Austria schilling: 

June 4, 1986 $0.066644 

June 6, 1986 .063888 
Belgium franc: 

June 6, 1986 .021978 
Germany deutsche mark: 

June 6, 1986 .448430 
Japan yen: 

June 5, 1986 .005921 

June 6, 1986 .005963 
Netherlands guilder: 

June 6, 1986 398565 
Norway krone: 

June 2, 1986 .127649 

June 3, 1986 .129660 

June 4, 1986 .129534 
Republic of South Africa rand: 

June 2, 1986 .41650 

June 3, 1986 41100 

June 4-5, 1986 .40000 

June 6, 1986 39600 
Switzerland franc: 

June 5, 1986 .542446 

June 6, 1986 .543183 


(LIQ-03-01 S:COM CIE) 
Dated: June 6, 1986. 


Chief, 
Customs Information Exchange. 


(T.D. 86-139) 
Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 86-77 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is-necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 
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Australia dollar: 
June 11, 1986 
Austria schilling: 
June 10, 1986 
June 11, 1986 
June 12, 1986 
June 13, 1986 
Belgium franc: 
June 10, 1986 
June 11, 1986 
June 12, 1986 
June 13, 1986 
Denmark krone: 
June 10, 1986 
June 11, 1986 
June 12, 1986 
June 13, 1986 
Germany deutsche mark: 
June 10, 1986 
June 11, 1986 
June 12, 1986 
June 13, 1986 
Ireland pound: 
June 11, 1986. 
June 12, 1986 
June 13, 1986 
Italy lira: 
June 12-13, 1986 
Japan yen: 
June 09, 1986 
June 10, 1986 
June 11, 1986 
June 12, 1986 
June 13, 1986 
Netherlands guilder: 
June 10, 1986 
June 11, 1986 
June 12, 1986 
June 13, 1986 


Republic of South Africa rand: 


June 09, 1986 
June 10, 1986 
June 11, 1986 
June 12, 1986 
June 13, 1986 
Switzerland franc: 
June 09, 1986 
June 10, 1986 


121877 
121929 
.122003 
122011 


450450 
451773 
452489 
452796 


.899920 
400962 
401768 
402010 


38600 
.88400 
387050 
86420 
36900 


542299 
546747 
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June 11, 1986 
June 12, 1986 
June 13, 1986 


(LIQ-03-01 S:COM CIE) 
Dated: June 13, 1986. 


ANGELA DeGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-140) 


‘Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 86-77 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Austria schilling: 

June 16, 1986 $0.064599 
Belgium franc: 

022217 

Denmark krone: 

June 16, 1986 122324 
Germany deutsche mark: 

June 16, 1986 454339 
Ireland pound: 

June 16, 1986 1.3768 
Italy lira: 

June 16, 1986 .000661 
Japan yen: 

June 16, 1986 .006042 

June 17, 1986 005959 

June 18, 1986 .005965 

June 19, 1986 .005992 

June 20, 1986 .005963 
Netherlands guilder: 

June 16, 1986 .403145 
Republic of South Africa rand: 

June 16, 1986 38500 
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June 17, 1986 .40550 
June 18, 1986 .42500 
June 19-20, 1986 .40500 
Switzerland franc: 
June 16, 1986 .550661 
June 17, 1986 .539665 
June 18, 1986 540541 
June 19, 1986 .5438478 
June 20, 1986 .541272 


(LIQ-03-01 S:COM CIE) 


Dated: June 20, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-141) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 86-77 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Australia dollar: 
June 23, 1986 $0.68250 
June 24, 1986 .67900 
June 25, 1986 .66800 
June 26, 1986 .66730 
June 27, 1986 .67030 
Austria schilling: 
June 24, 1986 .064020 
June 25, 1986 .064185 
June 26, 1986 .063980 
June 27, 1986 .064558 
Belgium franc: 
June 24, 1986 .022026 
June 25, 1986 .022080 
June 26, 1986 .022017 
June 27, 1986 .022193 
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Denmark krone: 
June 25, 1986 121581 
June 27, 1986 .122220 
Germany deutsche mark: 
June 24, 1986 450045 
June 25, 1986 451264 
June 26, 1986 .450248 
June 27, 1986 453721 
Ireland pound: 
June 27, 1986 1.3708 
Italy lira: 
June 25, 1986 .000658 
June 27, 1986 .000660 
Japan yen: 
June 23, 1986 .005956 
June 24, 1986 .006001 
June 25-26, 1986 .006020 
June 27, 1986 .006044 
Netherlands guilder: 
June 24, 1986 399521 
June 25, 1986 400721 
June 26, 1986 399521 
June 27, 1986 402414 
Republic of South Africa rand: 
June 23, 1986 .38900 
June 24, 1986 .388700 
June 25, 1986 39400 
June 26, 1986 389550 
June 27, 1986 .40000 
Switzerland franc: 
June 23, 1986 .540833 
June 24, 1986 .548246 
June 25, 1986 .550055 
June 26, 1986 .549602 
June 27, 1986 .553097 


(LIQ-03-01 S:COM CIE) 


Dated: June 27, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 
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Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 86-77 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Australia dollar: 

June 30, 1986 $0.67350 
Austria schilling: 

June 30, 1986 .064767 
Belgium franc: 

June 30, 1986 022252 
Denmark krone: 

June 30, 1986 122624 
Germany deutsche mark: 

June 30, 1986 454339 
Ireland pound: 

June 30, 1986 
Italy lira: 

June 30, 1986 
Japan yen: 

June 30, 1986 
Netherlands guilder: 

June 30, 1986 
Republic of South Africa rand: 

June 30, 1986 
Switzerland franc: 

June 30, 1986 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 





U.S. Customs Service 


Proposed Rulemakings 


19 CFR Part 134 


Country of Origin Marking of Imported Native American-Style 
Jewelry 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed interpretive rule; solicitation of comments. 
SUMMARY: Customs is reviewing its position regarding the coun- 
try of origin marking of imported Native American-style jewelry. 
Currently, such jewelry may be marked for country of origin pur- 
poses with a string tag or adhesive label. However, it has come to 
Customs attention that some jewelry dealers and wholesalers 
remove the country of origin labels and tags and sell the imported 
goods as authentic Native American. Consideration is being given 
to requiring more permanent marking on such items and com- 
ments are invited on the substance of such new marking require- 
ments, an appropriate effective date if new requirements are pro- 
mulgated, and an appropriate definition of the term “Native Amer- 
ican-style jewelry”. 

DATE: Comments (preferably in triplicate) must be received on or 
before September 15, 1986. 


ADDRESS: Written comments may be addressed to, and inspected 
at the Regulations Control Branch, Room 2426, U.S. Customs Serv- 
ice, 1301 Constitution Avenue, NW., Washington, D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: Lorrie Rodbart, 
Entry Procedures and Penalties Divison, U.S. Customs Service, 
1301 Constitution Avenue, NW., Washington, D.C. 20229 (202-566- 
5765). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 304, Tariff Act of 1930, as amended (19 U.S.C. 1304), gen- 
erally requires that every article of foreign origin imported into 
the U.S. shall be marked in a conspicuous place as legibly, indeli- 
bly, and permanently as the nature of the article will permit in a 


13 
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manner as to indicate to an ultimate purchaser in the U.S. the 
English name of the country of origin of the article, unless specifi- 
cally exempted. Part 134, Customs Regulations (19 CFR Part 134), 
sets forth the country of origin marking requirements of 19 U.S.C. 
1304. 

Customs normally permits any reasonable method of marking 
that will remain on the article during handling until it reaches the 
ultimate purchaser. (§§ 134.41, 134.44, Customs Regulations (19 CFR 
134.41, 134.44)). This includes the use of paper sticker labels and 
string tags (§ 134.44, Customs Regulations (19 CFR 134.44)). Howev- 
er, where it is shown that a particular method of marking is not 
sufficiently permanent to inform the ultimate purchaser of the 
country of origin of the article, Customs may require another type 
of marking which will insure that in all foreseeable circumstances, 
the article will reach the ultimate purchaser with its country of 
origin marking intact. 

At the request of Congress, the Department of Commerce initiat- 
ed a study last year on the importation of Native American-style 
jewelry and handicrafts. Allegations had been made by representa- 
tives of the Native American handicrafts industry that some jewel- 
ry and craft dealers and wholesalers remove the country of origin 
labels from imported goods and sell the products as authentic 
Native American. 

In a report dated July 1985, entitled “Study of Problems and Pos- 
sible Remedies Concerning Imported Native American-Style Handi- 
crafts”, the Department of Commerce confirmed these allegations. 
According to the study, imports are estimated to account for 10 to 
20 percent of the Native American-style arts and crafts sold and a 
high percentage of these are believed to be sold at the retail level 
without country of origin markings. Some of the imported goods 
are reexported to other countries, and some of these are sold in the 
U.S. as authentic. The biggest problem is reportedly in the area of 
jewelry. 

The study describes several remedies that can be used to curb 
the problem of the removal of country-of-origin markings from im- 
ported Native American-style jewelry and handicrafts prior to final 
sale. One of the suggested remedies is that Customs require perma- 
nent indelible marking of these items. 

In response to the above study, the American Indian Craftsmen 
and Dealers Coalition, with Congressional support, filed a ruling 
request with Customs asking that permanent marking be required 
on imported Native American-style jewelry and handicrafts. The 
ruling request reiterated that the adhesive labels and hang tags 
which are currently allowed are usually removed before the article 
is offered for sale to the consumer. It is claimed that such practice 
hurts both the consumer and the domestic producers of authentic 
American Indian arts and crafts. 
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We believe that the problem raised by the Commerce study and 
the ruling request must be addressed. Increased enforcement by 
Customs is not enough to solve the problem since the allegations 
are that much of the merchandise in question is entering the coun- 
try with proper marking and that such marking is being removed 
after importation. Therefore, consideration is being given to requir- 
ing a more permanent marking than a hang tag or paper label on 
Native American-style jewelry. By limiting the proposal to jewelry, 
we believe that the major marking problem will be eliminated with 
the least amount of confusion on the part of both Customs and the 
importing public. We are not satisfied that the extent of the prob- 
lem in the handicrafts area is great enough to warrant new manda- 
tory methods of marking on the myriad of products encompassed 
by that term. 


PROPOSED CHANGE OF MARKING REQUIREMENT 


To ensure that the ultimate purchaser is advised of the country 
of origin, Customs is proposing that imported Native American- 
style jewelry (i.e., jewelry which incorporates traditional Native 
American design motifs, materials and construction) shall be 
marked as follows: 

The article must be indelibly marked with the country of origin 
by cutting, die-sinking, engraving or stamping. The country of 
origin marking may appear on the clasp, or in some other conspicu- 
ous location. Alternatively, a metal or plastic tag indelibly marked 
with the country of origin may be permanently attached to the ar- 
ticle. 

In those cases where due to the size or nature of the article the 
indelible marking is too small to read without a magnifying glass, 
the country of origin should also be indicated on a string tag or ad- 
hesive label securely affixed to the article. A string tag or adhesive 
label will be permitted as the only means of marking in the case of 
those few articles which are too small to be indelibly marked and 
do not permit the permanent attachment of a metal or plastic tag 
(e.g. a small earring). The materials generally used in Native 
American-style jewelry include sterling silver or other metal which 
appears like sterling silver. The jewelry is either all metal or set 
with one or more of the following stones: turquoise, lapis lazuli, 
shells, onyx, carnelian, sugilite, or coral. 


CoMMENTS 


Customs invites comments from the public on both the substance 
of the proposed change of marking, and if a change is made, when 
it should be effective. Customs would also welcome comments con- 
cerning an appropriate definition of the term “Native American- 
style jewelry” to be included in any change of the marking require- 
ment. 


157-871 0 - 86 - 2 
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Consideration will be given to any written comments timely sub- 
mitted to Customs. Comments submitted will be available for 
public inspection in accordance with the Freedom of Information 
Act (5 U.S.C. 552), §1.4, Treasury Department Regulations (31 CFR 
1.4), and § 103.11(b), Customs Regulations (19 CFR 103.11(b)), on reg- 
ular business days between the hours of 9:00 a.m. and 4:30 p.m. at 
the Regulations Control Branch, Room 2426, Customs Headquar- 
ters, 1301 Constitution Avenue, NW., Washington, D.C. 20229. 


AUTHORITY 


Because any change in country of origin marking is important to 
domestic producers as well as importers, Customs is giving the 
public notice and an opportunity to comment in accordance with 
§ 177.10(c\(2), Customs Regulations (19 CFR 177.10(c\(2)). 


DRAFTING INFORMATION 


The principal author of this document was John E. Doyle, Regu- 
lations Control Branch, Office of Regulations and Rulings, U‘S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 


WILLIAM VON Raas, 
Commissioner of Customs. 


Approved: June 27, 1986. 


Francis A. KEeatinc II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 15, 1986 (51 FR 25574)) 


19 CFR Parts 151, 178 


Proposed Customs Regulations Amendments Relating to Approval 
of Commercial Gaugers and Accreditation of Commercial Lab- 
oratories 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations to provide procedures for Customs to approve commercial 
gaugers (including public gaugers) to weigh, gauge, or measure cer- 
tain commodities, and for Customs to accredit commercial laborato- 
ries to perform certain laboratory analyses on certain commodities. 
The results of these activities may be used by Customs to deter- 
mine the proper duty for the commodities. 


DATE: Comments must be received on or before September 16, 1986. 
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ADDRESS: Written comments may be addressed to the Regulations 
Control Branch, U.s. Customs Service, 1301 Constitution Avenue 
NW., Room 2426, Washington, D.C. 20229. Comments relating to 
the information collection aspects of the proposal should be ad- 
dressed to the Office of Information and Regulatory Affairs, Atten- 
tion: Desk Officer for U.S. Customs, Office of Management and 
a Washington D.C. 20503, as well as to Customs, as noted 
above. 


FOR FURTHER INFORMATION CONTACT: Roger J. Crain, Tech- 
nical Services Division, Room 7113, U.S. Customs Service, 1301 
Constitution Avenue NW., Washington, D.C. 20229, (202-566-2446). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


By notice published in the Federal Register of October 18, 1984 
(49 FR 40882), Customs proposed to amend Part 151, Customs Regu- 
lations, relating to public gaugers. As a result of public response, a 
notice was published in the Federal Register of December 24, 1984 
(49 FR 49853), extending the comment period. After reviewing com- 
ments received on various aspects of the proposal, it was deter- 
mined advisable to revise the amendments so as to accommodate 
the public’s concerns over paperwork burdens while allowing Cus- 


toms to carry out its mission to collect the revenue and protect the 
commerce. The discussion of comments received in response to the 
original proposal follows with an analysis reflecting the proposed 
revisions. 


DiIscussION OF COMMENTS ON THE ORIGINAL PROPOSAL 


Ten comments were received in response to the original proposal. 
Five had various concerns over the impact of the proposal; three 
supported it in principle but suggested minor changes; and two 
asked for provisions to expand the proposal to cover additional 
commodities. Most of the concerns focused on three aspects of the 
proposal: (1) procedure, such as whether the Regulatory Flexibility 
Act applies; (2) lack of specific language; and (3) the specific re- 
quirements described in certain provisions. 

Comment: The proposed rule will have a significant economic 
impact on a substantial number of small entities within the mean- 
ing of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.). For this 
reason, an initial regulatory flexibility analysis should have been 
prepared and the comment period should be extended. 

Analysis: The approximately 35 currently-approved “public gaug- 
ers” and the one currently-approved independent commercial labo- 
ratory will not have to reapply. This rule’s application procedures 
would only affect new applicants, of which there are approximately 
10 each year. In addition, this rule provides for Customs recogni- 
tion that a gauger or laboratory meets performance standards that 
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are valued by Customs and industry alike. Thus the rule should 
benefit not only gaugers and laboratories but also importers need- 
ing gauging or laboratory services. 

Customs agreed to extend the comment period for 30 days and 
published a notice to that effect in the Federal Register on Decem- 
ber 24, 1984 (49 FR 49853). 

Comment: The application and operational requirements for com- 
mercial gaugers and commercial laboratories are different. This 
could cause internal problems for gaugers which operate laborato- 
ries. 

Analysis: Customs agrees, and has combined the regulations for 
commercial gaugers and commercial laboratories. 

Comment: Since Customs and the buyers and sellers of the mer- 
chandise may not require the same data, Customs should specify 
acceptable procedures and equipment, and should publish methods 
for review and comment. 

Analysis: The information Customs needs to classify merchandise 
in accordance with the Tariff Schedules of the United States (19 
U.S.C. 1202) may not be identical to that needed by buyers or sell- 
ers, but is probably very similar. Therefore, Customs has revised 
the proposal to have commercial gaugers and laboratories specify 
both the services and commodities for which they seek approval or 
accreditation [see § 151.13(a), Acceptance of Reports] and the proce- 
dures they intend to use [see § 151.13(b\(2), Approval of Commercial 
Gaugers and Commercial Laboratories]. Since these procedures are 
published by well-known standards-writing organizations and are 
used throughout the industry, there is no need for Customs to pub- 
lish them for comment. 

Comment: The Director, Technical Services Division, should not 
be authorized to require procedures that may differ from one loca- 
tion to another or from those required by clients (importers) since 
this may result in additional costs. 

Analysis: Customs does not agree. The district director now has 
the authority to require specific procedures, and we are not aware 
of any problems this has caused in the past. Since gauging and lab- 
oratory analysis are technical functions, this authority should be 
transferred to the Director, Technical Services Division. However, 
to allay concern, Customs has revised this provision in two ways: 
(1) the Director, Technical Services Division, may require specific 
procedures if warranted by local conditions, and (2) the commercial 
gauger or laboratory may ask the Director to review these proce- 
dures or delay their implementation. 

Comment: The proposal requires commercial gaugers and each 
other person authorized to sign gauging reports to have a mini- 
mum of 6 months training and experience in performing the same 
services with the same commodities. Laboratory staff also must 
have certain specified experience. These requirements are vague, 
excessive, and unreasonable. 
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Analysis: The same requirement is in the current regulations 
and has caused no problems. However, the current regulations do 
not provide for performance checks after approval. Although ade- 
quate training and experience are still essential for approval, Cus- 
toms believes that it can best carry out its mission with an initial 
determination of an applicant’s competence and periodic verifica- 
tions that this competence has been maintained. Therefore, Cus- 
toms proposes to eliminate structured personnel qualification re- 
quirements (such as chemists needing bachelor’s degrees) in favor 
of performance-based criteria. 

Comment: The experience requirement for an outside laborato- 
ry’s staff is beyond the control of the gauger contracting for the 
work. 

Analysis: An approved gauger or laboratory may not use an un- 
approved laboratory for analyzing samples for Customs purposes, 
and may not report the analysis results from an unapproved labo- 
ratory as its own. The only laboratories whose tests may be used 
for Customs purposes are Customs-accredited laboratories; i.e., 
those operated by a Customs-approved commercial gauger or those 
which have been accredited by Customs on an independent basis. 
Although this is not a new prohibition, the proposal has been modi- 
fied to emphasize this restriction. 

Comment: Certain information required in the proposed record- 
keeping sections are not normally available to the commercial 
gauger or laboratory. Furthermore, the recordkeeping require- 
ments are complicated and excessive. 

Analysis: Customs agrees, and has modified the recordkeeping re- 
quirements to accommodate these concerns. We have identified the 
records we need to evaluate and verify Customs-related work, and 
have eliminated all others, including all criteria on how records 
are to be kept (e.g., bound notebooks). The proposal includes only 
the usual business records and those which would be needed to 
evaluate a gauger’s or laboratory’s work and to verify its continued 
competence. 

Comment: The terms “repeatedly inaccurate” and “significant 
degree” in proposed §§ 151.13(((8) and 151.14(b)\(2) are vague. A spe- 
cific number of occasions in a given time period should be stated, 
and “reproducibility” should be used instead of “significant 
degree.” 

Analysis: Customs does not agree. The same language appears in 
the current regulations and has not caused problems. Customs 
needs this flexibility so that it can refrain from imposing automatic 
penalties for minor errors but act on serious problems without 
waiting for a certain number of offenses. Customs will consider re- 
producibility when evaluating results. 

Comment: The term “S&W” (sediment and water) should be used 
instead of “BS&W” (bottom sediment and water) as the latter term 
is obsolete. 
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Analysis: Customs agrees, and has changed the proposal accord- 
ingly. 

Comment: Customs should provide a way to expand the proposal 
to cover additional commodities. 

Analysis: Customs agrees, and has provided appropriate proce- 
dures in § 151.13(k), Additional Services and Commodities. 

Comment: Public gaugers which already have Customs approval 
should be “grandfathered” in; they snould not have to reapply. 

Analysis: Customs agrees. Public gaugers and independent com- 
mercial laboratories having Customs approval at the time these 
proposals take effect will not have to reapply. They may continue 
to gauge and analyze petroleum and petroleum products as de- 
scribed in the current regulations. These organizations will become 
subject to these regulations 6 months from the date they take 
effect. 


EXECUTIVE ORDER 12291 


Because this document will not result in a “major rule” as de- 
fined by §1(b) of E.0. 12291, a regulatory impact analysis and 
review as prescribed by §3 of the E.O. is not required. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the Regulatory Flexibility Act (5 U.S.C. 601, et seq.), 
it is certified that these amendments, if adopted, will not have a 
significant economic impact on a substantial number of small enti- 
ties. Accordingly, they are not subject to the regulatory analysis or 
other requirements of the Act. 


PAPERWORK REDUCTION ACT 


This document is subject to §3504(h) of the Paperwork Reduction 
Act of 1980, Pub. L. 96-511. Comments relating to the information 
collection aspects of the proposal should be sent to the Office of 
Management and Budget and to Customs at the addresses given in 
the ADDRESS portion of this document. 


AUTHORITY 


These amendments are proposed under the authority of R.S. 251, 
as amended, 77A Stat. 14, sec. 499, 46 Stat. 728, sec. 624, 46 Stat. 
759 (19 U.S.C. 66, 1202 (Gen. Hdnotes 1-6, 11, 12, Tariff Schedules 
of the United States) 1499, 1624). 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to Customs. Comments submit- 
ted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), §1.6, Treasury Depart- 
ment Regulations (81 CFR 1.6), and §103.11(b), Customs Regula- 
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tions (19 CFR 103.11(b)), on regular business days between 9:00 a.m. 
and 4:30 p.m. at the Regulations Control Branch, Room 2426, Cus- 
toms Headquarters, 1301 Constitution Avenue, NW., Washington, 
D.C. 20229. 


DRAFTING INFORMATION 


The principal authors of this document were Glen E. Vereb and 
Roger J. Crain, Office of Commercial Operations, Customs Head- 
quarters. However, personnel from other offices participated in its 
development. 


List oF SuBJECTS IN 19 CFR Parts 151 anp 178 


Part 151 
Customs duties and inspection, Imports, Chemicals, Flammable 
materials, Petroleum, Sugar. 


Part 178 
Reporting and recordkeeping requirements, Paperwork require- 
_ments, Collection of information. 


ProposED AMENDMENTS TO THE REGULATIONS 


It is proposed to amend Parts 151 and 178, Customs Regulations 
(19 CFR Parts 151 and 178), as set forth below. 


PART 151—EXAMINATION, SAMPLING, AND TESTING OF 
MERCHANDISE 


1. It is proposed to revise the authority citation for Part 151 to 
read as follows: 


Authority: 19 U.S.C. 66, 1202 (Gen. Hdnotes. 11 and 12, Tariff 
Schedules of the United States (TSUS)), 1624. Subpart A also issued 
under 19 U.S.C. 1499. Subpart D also issued under sch. 6, pt. 1, 
hdnotes. 1-6, TSUS. Subpart E also issued under sch. 3, pt. 1C, 
hdnote. 6, TSUS. Subpart F also issued under sch. 3, pt. 1A, hdnote. 
3, TSUS. Subpart H also issued under sch. 5, part 3B, TSUS. 

§ 151.21 also issued under sch. 1, part 10, TSUS; 

§ 151.42 also issued under 19 U.S.C. 1460, 1584, 1592; 

§ 151.43 also issued under 19 U.S.C. 1592; 

§ 151.46 also issued under 19 U.S.C. 1507; 

§ 151.62 also issued under 19 U.S.C. 1481; 

§ 151.63 also issued under 19 U.S.C. 1484; 

§ 151.66 also issued under 19 U.S.C. 1562; 

§ 151.68 also issued under 19 U.S.C. 1311, 1562; 

§ 151.69 also issued under 19 U.S.C. 1557, 1562; 

§ 151.82 also issued under 19 U.S.C. 1481; 

§ 151.91 also issued under sch. 1, part 12A, hdnote. 3, TSUS. 

2. All other statutory authority cited at the end of various sec- 
tions in Part 151 will be removed. 
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3. It is proposed to revise § 151.10 to read as follows: 


$151.10 Sampling. 

When necessary, the district director may obtain samples of mer- 
chandise for appraisement, classification, or other official purposes. 
Samples shall be taken by a Customs officer or a commercial 
gauger approved in accordance with §151.13. Samples shall be 
marked to ensure identification and retained according to estab- 
lished policies. 

4. It is proposed to amend Part 151 by adding new §151.13 to 
Subpart A to read as follows: 


§151.13 Commercial Gaugers and Commercial Laboratories. 

Commercial gaugers are commercial organizations and individ- 
uals who measure, gauge, or sample merchandise. (The term 
“public gauger” has been used to denote a type of commercial 
gauger dealing mainly with petroleum and petroleum products. 
“Public gaugers” are commercial gaugers and are subject to the 
regulations in Part 151.) Commercial laboratories are commercial 
organizations and individuals who analyze merchandise, i.e., deter- 
mine its composition and/or characteristics through laboratory 
analysis. Commercial gaugers may own and operate commercial 
laboratories and vice versa. They may be approved or accredited, 
respectively, as a single organization, but each part of the organiza- 
tion is subject to the appropriate requirements of Part 151. 

(a) Acceptance of reports. Provided that the commercial gauger or 
laboratory has complied with the appropriate provisions of this sec- 
tion, the district director may accept, for Customs purposes, the fol- 
lowing quantity and laboratory analysis reports from Customs-ap- 
proved commercial gaugers and Customs-accredited commercial 
laboratories, respectively: 

(1) From Customs-approved commercial cr 


Petroleum and Petroleum Produc 
gross or net landed quantity oon § 151.47(a)]; 


(2) From Customs-accredited commercial laboratories: 


(i) Petroleum and Petroleum Products: 
(A) API gravity, 
(B) amount of sediment and water (S&W), 
(C) antiknock index, and 
(D) distillation characteristics; 


(ii) Sugar, Sirups, and Molasses: 
(A) sugar degrees determined by the polariscopic test, 
(B) percent soluble nonsugar solids, 
(C) percent total sugars, and 
(D) weight per gallon in air at 60 °F. 


Any difference between the quantities or characteristics found by 
the commercial gauger or laboratory and those found by Customs, 
if exceeding those published in these regulations, shall be resolved 
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in favor of Customs unless the commercial gauger or laboratory 
can establish that Customs is in error. 

Quantity or analysis reports issued by or based on work per- 
formed by subcontractors, i.e., non-Customs-approved commercial 
gaugers or non-Customs-accredited commercial laboratories, will 
not be accepted. 

Additional services and commodities may be added to the list ac- 
cording to the procedures given in § 151.13(k). 

(b) Approval of commercial gaugers and commercial laboratories. 
Commercial gaugers seeking approval and commercial laboratories 
seeking accreditation shall send a letter of application to the US. 
Customs Service, Attention: Director, Technical Services Division 
(hereafter, the “Director”), Washington, D.C. 20229. Applications 
shall include: 

(1) The applicant’s legal name and the addresses of the principal 
place of business and any other offices; 

(2) A statement of: 


(i) _ services to be provided (e.g., gauging, laboratory analy- 
sis, etc.); 

(ii) the commodities to be gauged, sampled, or analyzed (e.g., 
petroleum and petroleum products); 

(iii) the characteristics to be determined (e.g., distillation 
characteristics, the amount of sediment and water, etc.); and 

(iv) references to the procedures to be used (e.g., ASTM D 
1085: Ga(w)ging Petroleum and Petroleum Products, ASTM D 
86: Distillation of Petroleum Products, etc.); 


(3) Detailed statements of ownership and any partnerships, 
parent-subsidiary relationships, or affiliations with other domestic 
or foreign organizations such as importers; other commercial gaug- 
ers, laboratories, or samplers; producers; refiners; etc.; 

(4) A statement of financial condition; 

(5) If a corporation, a copy of the articles of incorporation and 
the names of all officers and directors; 

(6) The names (or titles) and qualifications of each person who 
will be authorized to sign or approve gauging or analysis reports on 
behalf of the commercial gauger or laboratory; 

(7) A complete description of the applicant’s facilities, instru- 
ments, and equipment; 

(8) A bond executed in accordance with Part 113, Customs Regu- 
lations (19 CFR Part 113); and 

(9) A written agreement in the following form to avoid conflict-of- 
interest situations and to comply with requirements prescribed by 
Customs: 


COMMERCIAL GAUGER (LABORATORY) AGREEMENT 


As conditions for approval (accreditation), I agree: 
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—To have no financial interest in or other connection with any 
business or other activity which might affect the unbiased per- 
formance of my duties as a Customs-approved (-accredited) com- 
mercial gauger (laboratory). I understand that this does not pro- 
hibit my accepting the usual fees for professional services. 

—To comply with the requirements of Part 151, Customs Regula- 
tions (19 CFR Part 151), and to conduct my professional services 
in conformance with approved standards and procedures, includ- 
ing procedures which may be required by the Commissioner of 
Customs or the Director, Technical Services Division. 

—To maintain the ability, i.e., the instruments, equipment, quali- 
fied staff, facilities, etc., to perform the services for which I am 
approved (accredited) and to allow my performance to be evaluat- 
ed by the Director, Technical Services Division, on a periodic 
basis by such means as on-site inspections, demonstrations of 
gauging (analysis) procedures, reviews of submitted records, and 
proficiency testing through check-samples. 

—To notify both the district director and the Director, Technical 
Services Division, of any attempt to impede, influence, or coerce 
me in the performance of my duties immediately. 

—To investigate any circumstances which might affect the accura- 
cy of my work promptly; to correct the situation immediately; 
and to notify both the district director and the Director, Techni- 
cal Services Division, of such matters, their consequences, and 
any actions taken immediately. 

—To notify the Director, Technical Services Division, by certified 
mail within 5 days of any major changes involving legal name; 
address; ownership; parent-subsidiary relationships; bond; other 
offices; managerial, professional, or executive staff; approved sig- 
natories; facilities, instruments, or equipment; etc. 

(c) Combined approval and accreditation. An organization having 
both gauging offices and laboratories may apply for approval and 
accreditation, respectively, in a single submission. Each part of the 
organization must meet and maintain the appropriate qualifica- 
tions and technical and operational requirements, but any require- 
ment imposed on the organization as a whole (e.g., the bond) may 
be met with one document. 

(d) Determination of competence. The Director shall determine 
the applicant’s competence, independence, and reputation by use of 
appropriate techniques, including background investigations by the 
Office of Investigations. 

(e) Notice of approval, disapproval, suspension, or revocation. The 
Director shall notify the applicant that his application has been ap- 
proved or give the reasons for disapproval. Approvals or accredita- 
tions may be suspended or revoked at any time for failure to 
comply with any provision in Part 151, and liquidated damages 
may be assessed under the commercial gauger’s or laboratory’s 
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bond. Notices of approval, suspension, and revocation shall be pub- 
lished in the Customs Bulletin. 

(f) Technical and operational requirements. To be approved and 
to maintain approval, a commercial gauger or laboratory shall con- 
form to the following: 

(1) Equipment. The commercial gauger or laboratory shall be 
equipped with all instruments and equipment needed to conduct 
approved services and analyses according to appropriate standards 
published by recognized standards-writing organizations such as 
the American Society for Testing and Materials (ASTM), the Amer- 
ican Petroleum Institute (API), the International Commission for 
Uniform Methods of Sugar Analysis (ICUMSA), or the American 
National Standards Institute (ANSD. The commercial gauger or 
laboratory shall ensure that all instruments and equipment are 
properly calibrated, checked, and maintained. 

(2) Procedures. The commercial gauger or laboratory shall comply 
in all respects with appropriate procedures published by ASTM, 
API, etc., and with specific procedures required by the Director 
under paragraph (h) of this section. 

(3) Facilities. The commercial gauger or laboratory shall conduct 
his services in facilities which have adequate space, lighting, and 
environmental controls to ensure compliance with the conditions 
prescribed in the appropriate procedures. 

(4) Personnel. The commercial gauger or laboratory shall be 
staffed with persons having the necessary education, training, 
knowledge, and experience for their assigned functions (e.g., main- 
taining equipment, calibrating instruments, performing gauging 
services or laboratory analyses, evaluating gauging or analytical 
results, signing gauging or analysis reports on behalf of the com- 
mercial gauger or laboratory, etc.). 

(g) Specific procedures. The Director may require the commercial 
gauger or laboratory to follow specific procedures if warranted by 
local circumstances. The commercial gauger or laboratory may re- 
quest that such procedures be imposed, and may request the Direc- 
tor to review the imposition of any specific procedures or delay 
their implementation. 

(h) Recordkeeping requirement. The commercial gauger or labora- 
tory shall maintain records of the type normally kept in the ordi- 
nary course of business. In addition, the commercial gauger or lab- 
oratory shall maintain all records necessary to permit the evalua- 
tion and verification of all Customs-related work, including, as ap- 
propriate, those described below. All records shall be maintained 
for five (5) years in accordance with §§ 162.la and 162.1c of this 
chapter. 

(1) Transaction records. Records for each Customs-related trans- 
action, including samples, must have the following: 


(i) a unique identifying number; 
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(ii) the date and location where the transaction occurred or 
the sample was received or taken; 

(iii) the identity of the product (e.g., crude oil); 

(iv) the name of the client; 

(v) the source of the sample (e.g., name of vessel, flight 
number of airline, name of individual taking the sample, etc.). 


If available, records for each Customs-related transaction, includ- 
ing samples, should have the Customs entry date, entry number, 
and port of entry and the names of the importer, exporter, manu- 
facturer, and country-of-origin. 

(2) Major instrument records. Records for each major piece of 
equipment or instrument (including analytical balances) used in 
Customs-related work must have the name and type of the instru- 
ment, the manufacturer’s name, the instrument’s model and serial 
numbers, and the details (names, dates, etc.) of all major servicing, 
recalibration, etc. 

(3) Records of gauging and analytical procedures. The commercial 
gauger or laboratory must maintain complete and up-to-date copies 
of all approved gauging and analytical procedures, calibration 
methods, etc., and must document the procedures each staff 
member is authorized to perform. 

(4) Gauging and laboratory analysis records. The commercial 
gauger or laboratory must identify by number [see subparagraph 
(hX1Xi) of this section] and must maintain all information or data 
(such as sample weights, temperatures, references to filed spectra, 
etc.) associated with each Customs-related gauging transaction or 
laboratory analysis. Each gauging and analysis record (i.e., the 
complete file of all data for each separate transaction) must be 
dated and initialed or signed by the staff member(s) who did the 
work. 

(5) Gauging and laboratory analysis reports. Each gauging or lab- 
oratory analysis report submitted to Customs must include: 


(i) the name and address of the commercial gauger or labora- 
tory; 

(ii) a description and identification of the sample, including 
its unique identifying number; 

(iii) the designations of each gauging or analysis procedure 
(iv) the gauging or analysis report itself (i.e, the quantity 

and/or the characteristics of the sample); 

(v) the date of the report; and 

(vi) the initials or signature of the person accepting technical 
responsibility for the gauging or analysis report (i.e., an ap- 
proved signatory). 

(i) Verification requirement. To ensure compliance with Part 151 
and the accuracy of the information submitted to Customs by com- 
mercial gaugers and laboratories, the Director may conduct on-site 
inspections, record reviews, periodic check samples, etc. 
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(j) Suspension or revocation of Customs approval or accreditation. 

(1) Grounds. If a commercial gauger’s or laboratory’s reports are 
repeatedly inaccurate to a significant degree, or if the gauger or 
laboratory fails to comply with any applicable provision of the Cus- 
toms Regulations (19 CFR Chapter D, the Director may suspend or 
revoke the commercial gauger’s approval or the commercial labora- 
tory’s accreditation. 

(2) Notice. The Director shall give the commercial gauger or labo- 
ratory a notice containing specific written grounds for the proposed 
suspension or revocation and all procedures and timelines for 
appeal and review. 

(3) Appeal. The commercial gauger or laboratory has 30 days 
from the date of the notice to file a written appeal to the Director. 
This appeal may contain an acceptance of responsibility and may 
also provide extenuating circumstances and rebuttal evidence. In 
addition, this appeal may ask for a meeting with the Director or 
his designee to discuss the proposed action. Failure to file an 
appeal within 30 days may result in the suspension or revocation of 
the commercial gauger’s approval or the commercial laboratory’s 
accreditation. 

(4) Response. If the Director accepts the commercial gauger’s or 
laboratory’s appeal, he shall notify the gauger or laboratory imme- 

‘diately and close the case. If not, he shall notify the gauger or labo- 
ratory within 30 days of receipt of the appeal and advise him of his 
right to file a written petition to the Commissioner to review the 
proposed action. 

(5) Commissioner’s Review. The commercial gauger or laboratory 
has 30 days from the date of the Director’s response to file (with 
the Director) a written petition for the Commissioner to review the 
proposed action. The Commissioner or his designee shall review the 
petition and shall forward the written decision to the Director for 
implementation. 

(6) Publication. The Director shall publish notice of suspensions 
or revocations of a commercial gauger’s approval or a commercial 
laboratory’s accreditation in the Customs BULLETIN, giving the ef- 
fective date and duration of each such action. 

(k) Additional Services and Commodities. (1) Customs will consid- 
er adding additional services or commodities to those given in 
§ 151.13(a) upon the submission of a request setting out the scope of 
the services or commodities being proposed, the identification of 
the specific standards and procedures that would be used, and tech- 
nical and economic reasons why Customs should add the services 
or commodities. 

(2) Customs-approved commercial gaugers and Customs-accredited 
commercial laboratories may extend their approval or accredita- 
tion to gauge or analyze additional commodities by sending the Di- 
rector a letter with the information set out in paragraphs (b) (1), 
(2), (6), and (7) of this section. 
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(1) Costs of Using Customs-approved commercial gaugers. No ex- 
pense incurred by the use of a Customs-approved commercial 
gauger or a Customs-accredited commercial laboratory shall be 
borne by the Government. 

5. It is proposed to revise § 151.31 to read as follows: 


§151.31 Use of laboratory tests in liquidation. 


The characteristics of sugar, sirup, and molasses as set out in 
§ 151.13(aX(2Xii) and as determined by a Customs-accredited com- 
mercial laboratory shall be used for Customs purposes if the differ- 
ence between these characteristics and those found by the Customs 
laboratory does not exceed the differences in the following table: 


Difference between Customs value and 
commercial laboratory’s value 


0.4 sugar degree. 
2.0 percent total sugars. 


If the difference exceeds these values and the Customs-accredited 
commercial laboratory cannot establish that Customs is in error, 
then the Customs results shall be used. 

6. It is proposed to amend § 151.42 by revising paragraph (aX(1\i); 
removing paragraph (a\(1)ii) and renumbering paragraphs (a)(1)(iii) 


and (aX1\iv) as (a\(1\ii) and (a)(1\iii), respectively; adding a new 
paragraph (a\(3); and removing the word “shall” and inserting the 
word “may” in paragraph (b). The amended and revised portions 
would read as follows: 


§151.42 Controls on unlading and gauging. 


tay *<* 
aa 


(i) Customs-approved metering installations provided by the 
importer; 

(ii) Shore tank gauging; or 

(iii) Weighing for trucks and railroad cars. 


(2) ** * 

(3) The metering installations described in paragraph (a)(1\(i) are 
approved by Customs on a case-by-case basis. Importers seeking ap- 
proval shall send a complete description of the installation to the 
district director who, with the concurrence of the Director, Techni- 
cal Services Division, or his designee, shall give tentative or final 
approval. 

(b) Duties of Customs officers. Customs officers may perform or 
witness ullaging and gauging as follows: 


* * * * * * * 


7. It is proposed to amend Part 151 by removing §151.43 and re- 
serving it. 
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8. It is proposed to amend §151.45(a) by removing the reference 
“§ 151.43” and inserting in its place “§ 151.44.” 

9. It is proposed to revise the heading and text of § 151.47 to read 
as follows: 


§151.47 Entered quantities of petroleum or petroleum products. 


(a) Optional entry of net quantity. Instead of stating the gross 
quantity of petroleum or petroleum products on the entry summa- 
ry, the importer may state the net quantity, which shall be deter- 
mined in accordance with §§ 158.13 and 151.46 of this chapter. The 
analytical report from the Customs-accredited commercial laborato- 
ry shall be filed with the entry summary. 

(b) Use of laboratory tests in liquidation. The quantity of sedi- 
ment and water as determined by a Customs-accredited commercial 
laboratory shall be used for Customs purposes if the difference be- 
tween these quantities and those found by the Customs laboratory 
does not exceed the differences in the following table: 





Percentage of sediment and water found by Customs 
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If the difference exceeds the amount in the table and the Customs- 
accredited commercial laboratory cannot establish that Customs is 
in error, then the Customs results shall be used. 

10. It is proposed to amend § 151.54 by removing the terms “chief 
chemist of the Customs laboratory” and “chief chemist” and insert- 
ing in their place the term “Customs laboratory director.” 

WILLIAM VON Raas, 
Commissioner of Customs. 


Approved: July 8, 1986. 
Francis A. Keatine II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 18, 1986 (51 FR 26021)] 











United States Court of 
International Trade 


One Federal Plaza 
New York. N.Y. 10007 
Chief Judge 
Edward D. Re 


Judges 
Paul P. Rao Dominick L. DiCarlo 
James L. Watson Thomas J. Aquilino, Jr. 
Gregory W. Carman Nicholas Tsoucalas 
Jane A. Restani 


Senior Judges 
Morgan Ford 
Frederick Landis 
Herbert N. Maletz 
Bernard Newman 
Samuel M. Rosenstein 
Nils A. Boe 
Clerk 


Joseph E. Lombardi 











Decisions of the United States 
Court of International Trade 


(Slip Op. 86-65) 


PisTACHIO GROUP OF THE ASSOCIATION OF Foop INpDustriEs, INC., 
ET AL., PLAINTIFFS v. UNITED STATES, DEFENDANT, CALIFORNIA 
PISTACHIO COMMISSION, ET AL., DEFENDANT-INTERVENORS 


Court No. 86-03-00369 


Before DiCar1o, Judge. 

Plaintiffs bring an action under 28 U.S.C. §1581(i) (1982) chal- 
lenging a final determination of sales at less than fair value by the 
United States Department of Commerce (Commerce), and move for 
a preliminary injunction to restrain the United States Customs 
Service from requiring the posting of a cash deposit or bond on all 
entries of pistachios from Iran that are subject to Commerce’s sus- 
pension order. Defendant and defendant-intervenors move to dis- 
miss the action for lack of jurisdiction. 

Heid: Plaintiffs may bring an action challenging Commerce’s 
final determination under 19 U.S.C. §1516a (1982 & Supp II 1984) 
and 28 U.S.C. §1581(c) if and when the International Trade Com- 
mission issues a final affirmative injury determination and a final 
antidumping order is published. Plaintiffs have not shown the po- 
tential for immediate injury and irreparable harm which would 
render relief under those provisions manifestly inadequate and jus- 
tify the Court’s exercise of jurisdiction under 28 U.S.C. § 1581(i)(2). 

[The action is dismissed. ] 


(Decided June 26, 1986) 


Harris & Berg (Herbert E. Harris II and Cheryl Elisworth) for plaintiffs. 

Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, De- 
partment of Justice, Commercial Litigation Branch (Platte B. Moring, IID) for de- 
fendant. 

Fried, Frank, Harris, Shriver & Jacobson (David E. Birenbaum) for defendant-in- 
tervenors. 


MEMORANDUM OPINION AND ORDER 


Plaintiffs, importers of Iranian pistachios, challenge the determi- 
nation of the United States Department of Commerce, Internation- 
al Trade Administration (Commerce) in Certain In-Shell Pistachios 
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From Iran: Final Determination of Sales at Less Than Fair Value, 
51 Fed. Reg. 18919 (May 23, 1986) and move for a preliminary in- 
junction restraining the United States Customs Service (Customs) 
from requiring a cash deposit or bond equal to the estimated anti- 
dumping duty for all unliquidated entries filed for consumption on 
or after December 11, 1985. 

No antidumping duty order has yet been issued, and plaintiffs 
invoke this Court’s jurisdiction under 28 U.S.C. §1581(i(2) (1982). 
Since plaintiffs may challenge Commerce’s determination under 
the provisions of Section 516A of the Tariff Act of 1930, as amend- 
ed, 19 U.S.C. §1516a (1982 & Supp. II 1984) and 28 U.S.C. § 1581(c) 
(1982) after the issuance of an antidumping duty order, and plain- 
tiffs have not shown that avenue of relief to be manifestly inad- 
equate, the action is dismissed. 


BACKGROUND 


In October, 1985 Commerce commenced an investigation of sales 
at less than fair value in the United States of pistachios imported 
from Iran. 50 Fed. Reg. 42978 (1985). On March 11, 1986, Commerce 
published its Preliminary Determination of Sales at Less Than Fair 
Value; Certain In-Shell Pistachios From Iran, 51 Fed. Reg. 8342 
(1986), directing Customs to suspend liquidation of all entries of the 
merchandise. Commerce found that imports of the merchandise 
present “critical circumstances” under 19 U.S.C. §1671b(e) (1982), 
and accordingly liquidation was also suspended for all unliquidated 
entries of the merchandise entered, or withdrawn from warehouse, 
for consumption on or after December 11, 1985. 51 Fed. Reg. at 
8343. Commerce found the estimated dumping margin to be 
192.54%, and directed Customs to require a cash deposit or bond 
equal to that amount for all entries subject to the suspension order. 

On March 25, 1986 plaintiffs brought an action challenging Com- 
merce’s preliminary determination, and simultaneously moved for 
a preliminary injunction. 

On April 16, 1986 defendant moved to dismiss the action for lack 
of jurisdiction. On May 5, 1986 the California Pistachio Commission 
and seven domestic producers and processors of pistachios were 
granted leave to intervene as defendants. Intervenors also move to 
dismiss the action. 

Commerce published its final determination on May 23, 1986, 
finding a weighted-average dumping margin of 241.14%. Certain 
In-Shell Pistachios From Iran; Final Determination of Sales at Less 
Than Fair Value, 51 Fed. Reg. 18919 (1986). At oral argument on 
May 30, 1986, the Court denied defendant’s motion to dismiss the 
action challenging the preliminary determination as moot, and 
granted plaintiffs’ oral motion to amend the complaint to challenge 
Commerce’s final determination. 

The parties agree and the Court finds that the Court lacks juris- 
diction over the action under 28 U.S.C. §1581(c) since Commerce 
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has not published a final antidumping duty order. The question 
presented is whether the Court properly may exercise jurisdiction 
under 28 U.S.C. §1581(i) in an action challenging a final affirma- 
tive determination of sales at less than fair value before the publi- 
cation of a final antidumping duty order where plaintiffs allege 
that (1) the posting of a cash deposit or bond equal to the estimated 
dumping margin will cause them irreparable injury and (2) the de- 
termination is “fundamentally flawed’ since the dumping margin 
is solely attributable to an error in the exchange rate used in con- 
verting Iranian rials to United States dollars. 


DISCUSSION 


An action challenging a final affirmative determination of sales 
at less than fair value may be brought under 19 U.S.C. § 1516a(a\(2) 
(1982 & Supp. II 1984) and 28 U.S.C. §1581(c) within 30 days after 
the publication in the Federal Register of a final antidumping duty 
order. Under the Trade and Tariff Act of 1984 [1984 Trade Act], 
Pub. L. No. 98-573, § 623(a), 98 Stat. 2948, 3040 (1984), parties may 
challenge less than fair value determinations only as provided 
under 19 U.S.C. §1516a (1982 & Supp. IT 1984). 

A final antidumping duty order is published by Commerce only 
after the International Trade Commission (Commission) makes a 
final affirmative determination under section 1673d(b). See 19 
U.S.C. 1673d(c\(2) (1982). In this case the Commission’s final deter- 
mination will be issued shortly, in accordance with 19 U.S.C. 
§ 1673d(b\(2). 

In addition to its jurisdiction under 28 U.S.C. §1581(a)-(h), this 
Court has jurisdiction over all civil actions brought against the 
United States arising out of any law of the United States providing 
for “tariffs, duties, fees, or other taxes on the importation of mer- 
chandise for reasons other than the raising of revenue.” 28 U.S.C. 
§ 158102). Section 1581(i) jurisdiction may not be exercised in cir- 
cumvention of the jurisdictional scheme established by section 
1581(a)-(h). See United States v. Uniroyal, Inc., 69 CCPA 179, 183- 
84, 687 F.2d 467, 472 (1982); Wear Me Apparel Co. v. United States, 
10 CIT ——, Slip. Op. 86-52 at 3 (1986). 

In United States Cane Sugar Refiners’ Ass’n v. Block, 3 CIT 196, 
544 F. Supp. 883, aff'd, 69 CCPA 172, 683 F.2d 399 (1982), this Court 
held that an action challenging a presidential proclamation impos- 
ing import quotas on sugar was properly brought under section 
1581(i). The Court said that it would be unreasonable to require 
plaintiff to attempt to import over-quota sugar in order to obtain a 
protestable exclusion of the merchandise before seeking judicial 
review of the validity of the proclamation under section 1581(a). 3 
CIT at 201, 544 F. Supp. at 886. On appeal, the Court of Appeals for 
the Federal Circuit upheld the Court’s finding of jurisdiction under 
section 1581(i): 
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Respecting jurisdiction under § 1581(i), we note the provision 
of injunctive powers to the Court of International Trade in the 
Customs Courts Act of 1980 and the special circumstances of 
this case which, absent that provision, would have required 
[plaintiff] to present its case to the District Court. We are per- 
suaded that in this case, involving the potential for immediate 
injury and irreparable harm to an industry and a substantial 
impact on the national economy, the delay inherent in pro- 
ceeding under §158l(a) makes relief under that provision 
manifestly inadequate and, accordingly, the court has jurisdic- 
tion in this case under § 1581(i). 


683 F.2d at 402 n.5. 

In light of the opinion in United States Cane Sugar Refiners’ 
Ass'n, the Court holds that in this case, where judicial review 
might be available under section 1581(c), the question presented is 
whether the remedy available to plaintiff under section 1581(c) 
would “involv[e] the potential for immediate injury and irreparable 
harm,” making relief under that provision manifestly inadequate, 
and exercise of jurisdiction under section 1581(i) appropriate. 

Plaintiffs contend that the cash or bond requirement imposed by 
Commerce’s final determination constitutes the irreparable injury 
prerequisite to jurisdiction under section 1581(i) and to injunctive 
relief. Plaintiffs claim that if they cannot challenge Commerce’s de- 
termination until after the International Trade Commission has 
made an affirmative injury determination and a final antidumping 
duty order is published, the prospective bond or deposit require- 
ment will halt the importation of pistachios from Iran, which will 
cause them to suffer loss of market share and customers. Plaintiffs 
argue that judicial intervention into the ongoing administrative 
proceedings is particularly appropriate since the deposit or bond re- 
quirement is to be applied retroactively to entries made for con- 
sumption on or after December 11, 1985. 

Plaintiffs did not seek a temporary restraining order, nor did 
they move for an expedited hearing or briefing schedule in this 
case. Only a short time remains before a final injury determination 
will be issued, which, if affirmative, will result in the publication of 
an antidumping duty order reviewable under 19 U.S.C. §1516a and 
28 U.S.C. §1581(c). The claim of irreparable injury is supported by 
the affidavit of only one importer stating that one bonding compa- 
ny will not post a bond covering entries made between December 
11, 1985 and March 11, 1986 unless the importer obtains a letter of 
credit. The importer states it cannot obtain the letter of credit and 
that without the cash or bond it will be compelled to reexport the 
entered merchandise at substantial cost and to cease its regular 
business of importing pistachios from Iran. 

Plaintiffs’ argument that the Court has jurisdiction in this situa- 
tion under Zenith Radio Corp. v. United States, 710 F.2d 806 (Fed. 
Cir. 1983), is misplaced. In Zenith, the Federal Circuit held that a 
domestic manufacturer was entitled to an injunction restraining 
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the liquidation of entries which were the subject of a challenged . 
review under section 751 of the Trade Agreements Act of 1979, cur- 
rent version at 19 U.S.C. § 1675 (1982 & Supp. II 1984). In its analy- 
sis of the criteria required for injunctive relief, the Zenith Court 
found plaintiffs injury was irreparable since the immediate liqui- 
dation of all of the entries occurring during the review period 
would “eliminate the only remedy available to Zenith for an incor- 
rect review determination by depriving the trial court of the ability 
to assess [correct] dumping duties,” thereby abrogating effective ju- 
dicial review. 710 F.2d at 810. 

In this case liquidation has been suspended and plaintiffs’ chal- 
lenge to Commerce’s determination may be properly addressed in 
an action brought under 19 U.S.C. §151l6a and 28 U.S.C. §1581(c). 

Plaintiffs in this case seek to avoid the normal consequences of 
the antidumping laws. Once Commerce has published a prelimi- 
nary affirmative determination of sales at less than fair value, 19 
U.S.C. §1673b(b) (1982), Commerce is required to order the suspen- 
sion of liquidation of all subject entries and to order the posting of 
a cash deposit, bond, or other security equal to the estimated 
dumping margin. 19 U.S.C. § 1673b(d) (1982). 

In Krupp Stahl AG v. United States, 553 F. Supp. 394 (1982), the 
Court refused to issue a preliminary injunction requiring Com- 
merce to review information supplied by the plaintiff in an anti- 
dumping investigation before issuing its preliminary determina- 
tion, which would set the amount of dumping duties on subsequent 
entries of the plaintiff's products. Plaintiffs rely on Krupp Stahl 
since the Court did “not rule out the possibility that administrative 
actions taken in the course of the administration of the antidump- 
ing and countervailing duty laws may cause such hardships as 
would justify judicial review.” Id. at 396. 

The Court is persuaded that Krupp Stahl supports a finding in 
this case that plaintiffs have shown neither manifest inadequacy 
nor irreparable harm: 


So far as can be seen in the present circumstances, the de- 
posit of estimated duties will not cause a hardship of the type 
which justifies judicial intrusion into an ongoing administra- 
tive investigation (Bethlehem Steel Corp. v. E.P.A., 669 F.2d 903 
(8d Cir. 1982)). The effect on plaintiff is closer to the normal 
consequences of involvement in these investigations. Cf. F.T.C.. 
v. Standard Oil Co. of California, 449 U.S. 232, 101 S.Ct. 488, 
66 L.Ed.2d 416 (1980). 


553 F. Supp. at 396. 

The injury alleged by plaintiffs does not persuade the Court that 
the action must be entertained prior to the issuance of a final anti- 
dumping order. The Court holds that section 1581(i) jurisdiction is 
not available where the hardship alleged is that which is imposed 
by statute and an avenue for effective judicial relief is available 
under 19 U.S.C. §1516a and 28 U.S.C. § 1581(c). 
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Plaintiffs’ argument regarding the merits of their claim is not 
germane to the jurisdictional inquiry. Plaintiffs claim that the 
dumping margin estimated by Commerce resulted solely from the 
Federal Reserve Bank’s certification to Commerce of official Irani- 
an exchange rates which do not represent the actual value of the 
Iranian currency. They argue that the rate used by the Federal Re- 
serve Bank in converting Iranian rials to U.S. dollars is erroneous 
as a matter of law, and that the margin would have been zero if 
the actual value of the rial had been properly ascertained under 
the provisions of 31 U.S.C. §5151(e). 

A Commerce regulation states that “any necessary conversion of 
a foreign currency into its equivalent in United States currency 
shall be made in accordance with the provisions of section 522 of 
the Tariff Act of 1930, as amended [31 U.S.C. §5151].” 19 C.F.R. 
§ 356.56 (1985). Section 5151 sets forth the manner in which rates of 
exchange are ascertained and certified by the Federal Reserve 
Bank of New York. 

If and when, in an action brought under section 1581l(c), the 
Court is called upon to review Commerce’s finding of sales at less 
than fair value, the Court will examine the record to determine 
whether the exchange rate used by Commerce is supported by sub- 
stantial evidence and in accordance with law. See 19 U.S.C 

_§1516a(b\1\(B) (1982). The Court’s review will not be limited, as 
claimed by defendant, to determining whether Commerce followed 


its regulation. See 19 C.F.R. §353.56 (1985). Although Commerce 
may reasonably publish a rule under which currencies are convert- 
ed in accordance with the provisions of 31 U.S.C. §5151 (1982), see 
Melamine Chemicals, Inc. v. United States, 732 F.2d 924 (Fed. Cir. 
1984), a reasonable delegation of agency responsibility does not 
divest the Court of its own statutorily mandated responsibilities. 


CoNCLUSION 


For the reasons stated above, the Court finds that plaintiffs have 
not shown the potential for immediate injury and irreparable harm 
which would render relief under section 1581(c) manifestly inad- 
equate and justify the Court’s exercise of jurisdiction under 28 
U.S.C. §1581(i2). Accordingly, the action is dismissed. So ordered. 


(Slip Op. 86-66) 


Donna KELLEY, ET AL., PLAINTIFFS v. SECRETARY, U.S. 
DEPARTMENT OF LABOR, DEFENDANT 


Court No. 85-03-00437 


OPINION 
[Secretary’s opinion on remand affirmed.] 
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(Dated June 27, 1986) 


Donna Kelley, pro se. 

Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Platte B. Moring, III, Civil Division, United States De- 
partment of Justice, for defendant. 


REsTANI, Judge: On December 30, 1985, in the above-captioned 
matter, 9 CIT , 626 F. Supp. 398 (1985), this court remanded for 
further consideration the Secretary of Labor’s (Secretary’s) denial 
of a petition for Trade Adjustment Assistance filed pursuant to sec- 
tion 221(a) of the Trade Act of 1974, as amended (Act).! 19 U.S.C. 
§ 2271(a) (1982). In a clarification of that opinion, 10 CIT , Slip 
Op. 86-39 (Apr. 2, 1986), this court pointed out the three deficien- 
cies in the administrative record that prevented the court from 
finding that the Secretary’s determination was supported by sub- 
stantial evidence. This matter is now before the court for review of 
the Secretary’s reaffirmance on remand denying certification of the 
petition. 

The three defects in the administrative record noted in Slip Op. 
86-39 are as follows: First, it appeared that data sheets included in 
the administrative record listed plant specific sales figures of indus- 
trial thread ? and not company-wide sales of that article. If the 
data sheets were in fact plant specific, the court directed that the 
Secretary should supplement the record with data from other 
plants owned by American Thread that produce the article in ques- 
tion. 10 CIT at __, Slip Op. 86-39 at 3 & n.3. Second, from the 
record it appeared that sales had decreased by approximately 
twelve percent between 1982 and 1983, but the customer survey 
relied on by the Secretary in making his determination accounted 
for only six and eight percent of sales, respectively, for those years 
and for only three percent of the sales decline during that period.* 
The court stated that these samplings were insufficient to provide 
substantial evidence to support the Secretary’s determination. Jd. 
at ____, Slip Op. 86-39 at 4-5. Third, it was unclear from the record 


1 The petition alleged that increased imports of articles like or directly competitive with the cotton and syn- 
thetic sewing thread produced at the American Thread Company’s (American Thread’s) plant in Tallapoosa, 
Georgia (Tallapoosa plant), contributed importantly to the worker separations or threat of worker separations at 
the Tallapoosa plant. 

The requirements for eligibility to apply for trade adjustment assistance are set forth in §222 of the Act 
which provides: 

e Secretary shall certify a group of workers as eligible to apply for adjustment assistance under this 
part if he determines— 

(1) that a significant number or proportion of the workers in such workers’ firm or an appropriate 
a of the rey have become totally or partially separated, or are threatened to become totally 
or separated, 

(2) that an or production, or both, of such firm or subdivision have decreased absolutely, and 

(3) that increases of imports of articles like or directly competitive with articles produced by such 
workers’ firm or an appropriate subdivision thereof ouidiengd importantly to such total or partial sep- 
aration, or threat thereof, and to such decline in sales or production. 

For purposes of paragraph (3), the term “contributed importantly” means a cause which is important, but 
not necessarily more important than any other cause. 
19 U.S.C. § 2272 (1982 & Supp. II 1984). 

2Defendant uses the term “industrial thread” as a synonym for the term “cotton and synthetic sewing 
thread.” As noted in Slip Op. 86-39, in the absence of information to the contrary, the court will equate the two. 
10 CIT at ___, Slip Op. 86-39 at 3 n.2. 

3 The Secretary considered the period from 1982 through the first eight months of 1984 as relevant in review- 


ing plaintiff's petition. Id. at ——, Slip Op. 86-39 at 4. 





40 CUSTOMS BULLETIN AND DECISIONS, VOL. 20, NO. 30, JULY 30, 1986 


why the customer survey failed to include the company that had 
decreased its purchases of industrial thread by a larger amount, 
during the first eight months of 1984 as compared with the first 
eight months of 1983, than did any other customer of American 
Thread for which data was compiled. Although this customer’s ad- 
dress was listed as in Canada, it was unclear whether its purchases 
were for the United States’ or Canada’s market. Jd. at , Slip 
Op. 86-39 at 6. 

As to the first deficiency, the administrative record has been sup- 
plemented to indicate that the data sheets on the record represent 
company-wide, rather than plant specific, sales of the subject mer- 
chandise. Although this is contrary to the heading on the data 
sheets themselves, the court accepts as true the statement in the 
supplemental record, from an executive of the American Thread 
Company, verifying that sales are not made from American 
Thread’s individual plants and thus that the data sheets do in fact 
represent company-wide sales. 

The second defect was also corrected on remand. The court’s ref- 
erence to a sales decline of twelve percent from 1982 to 1983, id. at 
—___, Slip Op. 86-39 at 4, was based on annual sales totals con- 
tained in the administrative record. On remand, however, the De- 
partment of Labor corrected an addition error contained in the 
record. From the corrected annual sales total for 1982, it is evident 
that the sales decline from 1982 to 1983 was roughly two percent 
rather than twelve percent. Further, the record was also supple- 
mented to include survey data from another company that had de- 
creased purchases during this period. Based on these new figures, 
survey data on the record now accounts for roughly nineteen per- 
cent of the sales decline during this period rather than only three 
percent of the decline. It now appears that even if the portion of 
the two percent sales decline of industrial thread from 1982 to 1983 
that is not accounted for in the survey data was lost entirely to im- 
ports of articles like or directly competitive with the subject mer- 
chandise, a decline in sales of only 1.6% (approximately) would be 
due to such imports. Under these circumstances, the failure to get 
an expanded sampling to account for a larger percentage of 1982- 
1983 sales or sales decline does not render the Secretary’s finding, 
that imports did not contribute importantly to separations for the 
1982-1983 period, unsupported by substantial evidence. 

Finally, as to the third defect, the administrative record has been 
supplemented to explain the omission, from the customer survey, 
of the company that accounted for the greatest documented de- 
crease in purchases during the 1983-1984 period. The record now 
indicates that over ninety-nine percent of this company’s purchases 
from American Thread were processed in Canadian plants for the 
Canadian market. It was unnecessary, therefore, to include this 
company in the customer survey. See id. at , Slip Op. 86-39 at 
6. 
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Based on the foregoing, the court concludes that there is substan- 
tial evidence on the administrative record, as supplemented, to sup- 
port the Secretary of Labor’s remand determination denying plain- 
tiffs’ petition for trade adjustment assistance. 

Judgment will be entered accordingly. SO ORDERED. 


(Slip Op. 86-67) 
Puiuipp BROTHERS, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 84-4-00528 


OPINION AND ORDER 
[Defendant’s motion for stay pending appeal denied.] 


(Decided June 27, 1986) 


Donohue and Donohue (James A. Geraghty), for plaintiff. 

Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, and Elizabeth C. Seastrum, Civil Division, United States 
Department of Justice, for defendant. 

Restani, Judge: On February 14, 1986, this court remanded to the 
International Trade Administration (ITA) a final determination in 
a section 751 annual review of a countervailing duty (CVD) order, 
Tariff Act of 1930, §751, as amended, 19 U.S.C. §1675 (1982 & 
Supp. II 1984), as not supported by substantial evidence. Philipp 
Brothers, Inc. v. United States, 10 CIT ___, 630 F. Supp. 1317 
(1986), appeal docketed, No. 86-1122 (Apr. 14, 1986). The court or- 
dered ITA to further consider and explain certain aspects of its de- 
termination. ITA has appealed that decision on the ground that 
plaintiff allegedly failed to exhaust its administrative remedies and 
requests that the court stay its remand order pending disposition of 
the appeal. The grant of a stay pending appeal of a remand order 
is discretionary. American Grape Growers Alliance for Fair Trade 
v. United States, 9 CIT ___., Slip Op. 85-104 at 4 (Oct. 7, 1985). As 
noted by the parties, the factors to be considered in the exercise of 
this discretion, like those considered in determining whether to 
grant a preliminary injunction, are as follows: 


(1) whether the petitioner is likely to prevail on the merits of 
his appeal, (2) whether, without a stay, the petitioner will be 
irreparably injured, (3) whether issuance of a stay will substan- 
tially harm other parties interested in the proceeding, and (4) 
wherein lies the public interest. 

McSurely v. McClellan, 697 F.2d 309, 317 (D.C. Cir. 1982), cert. 
denied, 106 S. Ct. 525 (1985); see American Grape Growers, 9 CIT at 
____, Slip Op. 85-104 at 4 (citing Timken Co. v. United States, 4 CIT 
263, 264 n.2, 553 F. Supp. 1060, 1062 n.2 (1982)). 

Not listed among these standard factors, but of importance none- 
theless, is whether the movant’s appeal is subject to dismissal on 
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procedural grounds. There is no justification for a stay pending 
appeal if the appeal itself cannot be heard. In opposition to the 
motion for a stay, plaintiff raises a legitimate challenge to defend- 
ant’s ability to be heard on the merits at this time by the appellate 
court. The court deems it appropriate to consider this issue before 
an analysis of movant’s four-part burden. 

Appeals may be taken from final decisions of this court, 28 
U.S.C. §1295(aX(5) (1982), and from decisions, which although not 
final, have been certified by this court for interlocutory appeal. 28 
U.S.C. §1292(aX(1) (1982). Defendant did not seek to have the ex- 
haustion issue certified for interlocutory appeal. Instead, defendant 
appealed directly to the Court of Appeals for the Federal Circuit, 
where it apparently intends to argue that this court’s decision on 
the exhaustion issue is appealable as of right under the collateral 
order exception. 

As recently noted by the Federal Circuit, 


[t]he “collateral order” exception covers orders which “final- 
ly determine claims of right separable from, and collateral to, 
rights asserted in the action, too important to be denied review 
and too independent of the cause itself to require that appel- 
late consideration be deferred until the whole case is a me 
ed.” Cohen [v. Beneficial Industrial Loan Corp.], 337 U. B41] 
546. To come within the exception, an order must at a mini- 
mum “conclusively determine the disputed question,” “resolve 
an important issue completely separate from the merits of the 
eae ’and “be effectively unreviewable on ap ile m a final 
i“ D nt.” Coopers & Lybrand v. Livesay, 437 U.S. 463, 468 


Cabot Corp. v. United States, 788 F.2d 1539, 1543 (emphasis added), 
reh’g denied, No. 86-729 (Fed. Cir. May 22, 1986). It is very difficult 
to view a decision failing to preclude review, based on lack of ex- 
haustion of administrative remedies, as “finally determining” any- 
thing. Certainly, the issue of exhaustion of administrative remedies 
arises often enough, and neither party has cited a case finding res- 
olution of such an issue to be the type of separable claim which 
may give rise to a “collateral order.” Even if we assume that the 
exhaustion issue has been “conclusively” determined and is ‘“com- 
pletely: separate from the merits of the action,” the court seriously 
questions whether this issue would be “effectively unreviewable on 
appeal from a final judgment.” 

Defendant argues that if this court affirms ITA’s remand deter- 
mination and plaintiff fails to appeal that decision, the exhaustion 
issue would escape appellate review.! The mere possibility that an 
issue may not be subject to review, however, does not necessarily 
satisfy the Supreme Court’s mandate that a decision be “effectively 
unreviewable” as a prerequisite to application of the collateral 


1It is not clear to the court that under every permutation of this scenario the exhaustion issue would be 
unreviewab! 
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order doctrine. To the contrary, the Supreme Court has interpreted 
the exception narrowly and has held it inapplicable in instances 
where there is only the possibility that a decision will be unre- 
viewable. For example, in Firestone Tire & Rubber Co. v. Risjord, 
449 U.S. 368 (1981), the trial court’s refusal to disqualify an attor- 
ney from the case was held not to be appealable as a final collater- 
al order. In deciding whether the trial court’s decision would be 
rendered “effectively unreviewable” absent an immediate appeal, 
the court stated that to meet this condition requires that “ ‘denial 
of immediate review would render impossible any review whatso- 
ever.’” Id. at 376 (emphasis added) (quoting United States v. Ryan, 
402 U.S. 530, 533 (1971)). Obviously, if the party that had unsuc- 
cessfully argued for disqualification subsequently won on the 
merits, the disqualification decision would not be subject to review. 
Yet, the Supreme Court held that there had been “no showing that 
[the] opportunity for meaningful review [would] perish unless im- 
mediate appeal [were] permitted.” Firestone, 449 U.S. at 377-78. 
Compare with Moses H. Cone Memorial Hospital v. Mercury Con- 
struction Corp., 460 U.S. 1, 8-12 (1983) (failure to allow immediate 
review of district court’s stay pending state court resolution of arbi- 
trability of claim would render the stay “entirely unreviewable” 
because once state court decided arbitrability issue, federal court 
would be bound by res judicata); Stack v. Boyle, 342 US. 1, 12 
(1951) (Jackson, J., concurring) (unless appeal of district court’s fail- 
ure to hold amount of bail excessive is heard before sentencing, dis- 
trict court’s decision “never can be reviewed at all’); Cohen, 337 
U.S. at 545-47 (failure to resolve through appeal before trial the 
right to have bond posted as security in stockholder derivative 
action would result in loss of the right, “probably irreparably”). 

During the course of any litigation in which the court decides 
against a party on issues separable from the merits, that party 
could generally argue that there is the possibility that it will pre- 
vail on the merits and thus that the separable issues may become 
“effectively unreviewable.” That the Supreme Court did not intend 
such a broad interpretation of the “effectively unreviewable” re- 
quirement is reflected in the Court’s finding in Firestone that the 
collateral order doctrine was inapplicable in that case. See also 
Richardson-Merrell, Inc. v. Koller, 105 S. Ct. 2757, 2765 (1985) (trial 
court’s disqualification of an attorney is not “effectively unreviewa- 
ble” if denial of right to counsel of choice can be established with- 
out show of prejudice); Coopers & Lybrand, 437 U.S. at 469 (denial 
of certification to file class action is reviewable after final judg- 
ment); United States v. MacDonald, 435 U.S. 850, 861 (1978) (right 
to speedy trial need not “be upheld prior to trial if it is to be en- 
joyed at all”). 

At oral argument, defendant cited two cases that arguably sup- 
port a somewhat flexible interpretation of the “effectively unre- 
viewable” requirement. In Huie v. Bowen, No. 85-7067 (11th Cir. 
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May 5, 1986) and Cohen v. Perales, 412 F.2d 44 (5th Cir. 1969), rev'd 
sub nom. on other grounds, Richardson v. Perales, 402 U.S. 389 
(1971), the collateral order exception was applied following court 
‘ordered remand to an administrative agency where each appellate 
court concluded that the. respective issues brought up on appeal 
might otherwise escape review. To the extent that these decisions 
stand for the proposition that the collateral order exception is ap- 
plicable where there is only a theoretical possibility that the issue 
in question will. be unreviewable, this court believes they exceed 
the narrow exception intended by the Supreme Court. If, on the 
other hand, these cases stand for the proposition that the “effec- 
tively unreviewable” requirement can be satisfied where subse- 
quent review of the issue in question is unlikely due to special cir- 
cumstances, then this interpretation may be consistent with the 
Supreme Court’s intent. That is, when remand to an administrative 
agency occurs, additional factors may intervene to decrease the 
likelihood of review on appeal of particular types of issues.? Al- 
though this court does not necessarily adopt tiie approach to the 
“effectively unreviewable” requirement employed in Bowen and 
Perales, defendant’s argument that the exhaustion issue is reviewa- 
ble under the collateral order exception has enough merit that the 
court must consider whether plaintiff can meet its four-part burden 
for grant of a stay pending appeal. 

The applicability of the first factor, that of likelihood of success 
on the merits, has been questioned where the trial court is asked to 
second-guess the validity of its original holding. American Grape 
Growers, 
ruled against defendant on the merits, and strict adherence by the 


* The likelihood of review through a subsequent appeal has been found to be sufficiently small to warrant use 
of the collateral order exception where the appellant is a non-party to the underlying action. See Frazier v. Cast, 
771 F.2d 259, 262 (7th Cir. 1985) (non-party attorney afforded immediate review of imposition of sanctions); West- 
moreland v. CBS, Inc., 770 F.2d 1168, 1172 (D.C. Cir. 1985) (non-party witness afforded immediate review of 
denial of sanctions). 

A third case cited at oral argument by defendant is clearly distinguishable from the case at bar. In Nixon v. 
Fitzgerald, 457 U.S. 731 (1982), the Supreme Court held the collateral order exception applicable to the district 
court’s denial of a claim of absolute presidential immunity. Se ee ee 
protection from the consequences of a judgment against the individual, but also protection from the burden of 
litigation itself. See Helstoski v. Meanor, 442 U.S. 500, 507-08 (1979) (discussing absolute immunity under Consti- 
tution’s speech or debate clause); Abney v. United States, 431 U.S. 651, 661-62 (1977) (discussing absolute immu- 
nity under double jeopardy clause). Thus, effective relief from a court’s denial of absolute immunity can be af- 
forded only if an immediate appeal is allowed. See Helstoski, 442 U.S. at 507-08; Abney, 431 U.S. at 662. Immedi- 
ate appeal is not necessary to give effect to the doctrine of administrative exhaustion. After all, the purpose of 
the exhaustion rule is not to assist the agency in avoiding burdensome decision making, it is to foster consider- 
ation of issues at the administrative level in the first instance. K. Davis, Administrative Law, § 26:1 at 415. 

The fourth and final case cited by defendant is also distinguishable from the case at bar. In Marine 
Co. v. Champlin Petroleum Co., 657 F.2d 1231, 1239-42 (Temp. Emer. Ct. Appl. 1980), an immediate appeal was 
allowed of a district court’s denial of a motion for dismissal of the Secretary of Energy as a party to a private 
action and continuing orders for the Department of Energy’s (DOE's) participation in compulsory discovery. Dis- 
missal had been sought on the ground that there was no claim for relief either by or against DOE and, as such, 
Ne ee ee In holding the collateral 
order exception applicable, the appellate court emphasized that the degree of independence of DOE’s claimed 
right to dismissal from the underlying cause of action and the “heavy” burden of complying with the “massive” 
compelled discovery would “likely * * * make it impossible legally and practically to provide any ultimate relief 
to DOE [through a subsequent appeal.}” Jd. at 1241-42. This statement simply does not hold true in the case at 
bar. The exhaustion claim of ITA and plaintiff's claim on the merits here are not nearly as independent of one 
another as those in Marine Petroleum. Moreover, the court’s remand order here can hardly be said to require a 

a Sars ot ae ae ‘risks paralyzing the national operations” of ITA. Id. at 1241. See infra 
Geeeene ib eeapehliio kan 
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trial court to the requirement of likelihood of success on the merits 
would, therefore, almost inevitably deprive a party of a stay pend- 
ing appeal. Nonetheless, at the very least, the movant’s appeal 
must present a serious question on the merits.* In view of the dis- 
cussion infra, the court need not reach the issue of whether defend- 
ant’s appeal raises a serious question. 

The irreparable harm factor is the key element in deciding 
whether to grant a stay. The only irreparable harm that defendant 
alleges it will suffer if the stay is denied is that of having to exert 
effort to comply with the remand order, despite the possibility that 
the Federal Circuit may ultimately hold that this court erroneously 
issued that order. The court cannot agree, however, that the use of 
ITA’s resources here to conduct investigations mandated by stat- 
ute, or to provide explanations sufficient to support its actions by 
substantial evidence, will injure the government to a degree war- 
ranting a stay. See American Grape Growers, 9 CIT at ___., Slip 
Op. 85-104 at 7. Compare McSurely v. McClellan, 697 F.2d 309, 317 
n.13 (D.C. Cir. 1982) (litigation costs alone do not constitute irrep- 
arable injury), cert. denied, 106 S. Ct. 525 (1985) with Evans v. Bu- 
chanan, 435 F. Supp. 832, 842-43 (D. Del. 1977) (economic and logis- 
tic consequences of implementing a desegration plan pending 
appeal constituted irreparable injury). That ITA may be over- 
worked does not in itself justify a stay and the government has of- 
fered no reason to believe that this remand order will be particu- 
larly burdensome.* 

In balancing the harm to all parties, there is no indication that 
any interested party other than defendant would suffer any injury 
if a stay is granted. A preliminary injunction has been issued 
which bars liquidation of the entries in question pending the “final 
determination” of this litigation.5 In addition, if plaintiff ultimate- 
ly prevails on the merits, it will be able to obtain refunds of any 
excess deposits of estimated countervailing duties, plus interest. 19 
U.S.C. § 1671f(bX(2) (1982). Thus, although the harm to defendant is 
minimal, the third factor is in defendant’s favor. The fourth factor, 
however, favors plaintiff. 


3It is noted that various circuits have adopted a flexible approach to the factors relevant to the grant of inter- 
im relief, whether for purposes of stays pending appeal or preliminary injunctions. This approach requires the 
movant to show irreparable harm if the relief sought is denied, and either (1) likelihood of success on the merits 
or (2) ‘ ‘sufficiently serious questions going to the merits to make them a fair ground for litigation and a balance 
of hardships decidedly tipping in [the movant’s] favor.” Coca-Cola Co. v. Tropicana Products, Inc., 690 F.2d 312, 
314-15 (2d Cir. 1982); see Telvest, Inc. v. Bradshaw, 618 F.2d 1029, 1082-33 (4th Cir. 1980) and Washington Metro- 
politan Area Transit Commission v. Holiday Tours, Inc., 559 F.2d 841, 843-44 (D.C. Cir. 1977) (both cited with 
approval in American Air Parcel Forwarding Co. v. United States, 1 CIT 293, 298-99, 515 F. Supp. 47, 52-53 
(1981)). Thus far, the Court of Appeals for the Federal Circuit has not specifically adopted this approach. See S.J. 
Stile Assoc. v. Snyder, 68 CCPA 27, 646 F.2d 522 (1981). But cf: Zenith Radio Corp. v. United States, 710 F.2d 806, 
812 (Fed. Cir. 1983) (Nies, J., concurring) (factors for preliminary injunction should be “evaluated as a whole”). 

*If such a burden existed it might support a request for certification under 28 U.S.C. §1292(dX1) (1982). No 
certification has been sought. 

5 Both parties have indicated that an injunction should remain in effect here until an appeal has been heard 
on the merits following remand and the final determination of this court, or until the opportunity to file such 
an appeal has lapsed. Whether or not the injunction in place continues by its own terms until such time, the 
court grants the parties’ implicit request that the original injunction of liquidation so continue. 
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Stays pending appeal are “always an extraordinary remedy,” 
Golden Eagle Refining Co. v. United Statess, 4 Cl. Ct. 622, 624 
(1984) (quoting Brotherhood of Railway and Steamship Clerks, 
Freight Handlers, Express and Station Employees v. National Medi- 
ation Board, 374 F.2d 269, 275 (D.C. Cir. 1966)), and are “disfavored 
* * * because they interrupt the ordinary process of judicial review 
and postpone relief for the prevailing party.”’ Dellums v. Smith, 577 
F. Supp. 1456, 1457 (N.D. Cal. 1984). In the case at bar, there is a 
public interest in keeping the already complex CVD proceedings 
moving forward toward completion and avoiding additional delay 
occasioned by stays of the proceedings. See 19 U.S.C. §§ 1671a(c), 
1671b (b), (c), 1675(aX1) (1982 & Supp. II 1984) (providing time re- 
strictions on ITA determinations during course of countervailing 
duty proceedings and that ITA can secure additional time on its 
own initiative only for “extraordinarily complicated cases’’). Al- 
though it might be desirable to ease ITA’s burdens, the court 
cannot find a public interest in allowing ITA to delay work that is 
required by Congress. Thus, the public interest will best be served 
by having the remand order complied with as issued.® 

Defendant has demonstrated only a minimal hardship in pro- 
ceeding with the remand determination. This is not sufficient 
either to sustain defendant’s four-part burden or to satisfy a stand- 
ard that allows deficiencies as to one factor to be balanced by 
strong showings as to other factors.” 

Therefore, the court concludes that a stay pending appeal is not 
warranted in this case. Defendant’s motion is denied and defendant 
is directed to comply with the court’s remand order within 25 days 
of this opinion.® 

SO ORDERED. 


*The court notes that the government’s argument that there is a public interest in having the exhaustion 
issue resolved by the court of appeals is not persuasive. This court’s decision on a stay neither resolves the 
merits of the appeal nor necessarily prevents the Court of Appeals for the Federal Circuit from going forward. 

7 Even under the alternative approach to the four factors adopted by various circuits, supra note 3, defendant 
would not be entitled to a stay. Although there may be a fair question for litigation, the balance of hardships 
here does not “decidedly” tip in defendant's favor. 

* Defendant initially argued that a stay was necessitated by the Federal Circuit’s decision in Melamine Chemi- 
cals, Inc. v. United States, 732 F.2d 924 (Fed. Cir. 1984). According to defendant, Melamine, id. at 934, dictates 
that absent a preliminary injunction to preserve the status quo or a final court decision on the legality of the 
challenged determination, liquidation must continue in accordance with ITA’s determination. Defendant contin- 
ues that it is the court of appeal’s decision, rather than a decision of this court, which is “final” under Mela- 
mine. Assuming arguendo that this court accepts defendant's interpretation of Melamine, a stay would not be 
en ee ee ee ee 

be enjoined pending an opportunity for appellate review and an injunction so providing has been issued. Thus, 
the status quo vis-a-vis liquidation is preserved. 
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